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WORKERS' COMPENSATION
by
Carmen S. Mitchell*

I.

LEGISLATION

MID the whirlwind of the Seventieth Legislature's activity, the legislature made two significant amendments to the Workers' Compensation Act (the Act) concerning independent medical examinations
and containment charges for medical services rendered to injured employees.
After September 1, 1987, the Industrial Accident Board (the Board) may
authorize independent medical examinations only after the claimant, his attorney, or other representative refuses to grant to the workers' compensation
carrier permission for such examination.' Furthermore, the Board may authorize only one independent medical examination for each injured employee during a 180 day period. 2 If an independent medical examiner's
report indicates that the injured employee can return to work, the Board
must schedule a prehearing conference, 3 and the carrier may not suspend
payment of the claimant's medical or compensation benefits prior to the prehearing.4 The medical examiner's report is inadmissible in a subsequent suit
for benefits unless the carrier deposes the medical examiner.5
The medical costs containment provision, effective September 1, 1987,
represents the legislature's major overhaul of that portion of the Act dealing
with medical fees and charges. The statute as amended directs the Board to
establish a schedule governing both fees and charges for medical services and
to establish and maintain a system for monitoring those fees and charges. 6
Under the statute the Board must establish hospital, physician, chiropractic,
podiatric, physical therapy, and pharmaceutical advisory committees to assist with medical cost containment. 7 Reviews of medical fees and charges
for services and treatment must be made within thirty-one days of submission for review. 8 The Board may contract with professional organizations or
* B.A., University of Texas, Austin; J.D., Texas Tech University. Partner, Wilson, Williams and Molberg. The author wishes to thank Lynn Blakeman, an associate of Wilson,
Williams, and Molberg, for her valuable assistance and contributions to this Article.

1. TEX. REV. CIv. STAT. ANN. art. 8307, § 4(b) (Vernon Supp. 1988).

2.
3.
4.
5.

Id.
Id.
Id.
Id.

6. TEX. REV. CIv. STAT. ANN. art. 8306, § 7b(c)(1)-(3) (Vernon Supp. 1988).
7. Id. § 7b(i).
8. Id. § 7b(f).
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entities for assistance in conducting the reviews. 9
Another of the legislature's 1987 amendments to the Act governs the apportionment of liability when there are two or more workers' compensation
carriers involved.' 0 If an injured employee is entitled to compensation and
medical expenses, but there is a dispute as to which of two or more carriers
is liable, each carrier shall pay a proportionate share of the benefits and cost
of medical services." Each carrier will determine the amount that it owes
by dividing the total amount of the employee's compensation benefits and
cost of care by the number of subscribers alleged to have been employers of
the injured worker at the time of the injury.' 2 Upon final determination of a
particular employer's nonliability, whether by agreement, award of the
Board, or court order, the amendment entitles the employer to reimbursement for its proportionate share previously paid from the liable insurer.1 3
An award or judgment pursuant to this section does not affect any rights of
4
the claimant and is not admissible in any other claim or suit.'
Among other "housekeeping" amendments to the Act, the Board, beginning January 1988, must prepare reports, garnered from its claim files. The
reports shall identify the numbers and causes of on-the-job injuries and
deaths occurring during the immediately preceding year. '5 The Board must
6
make these reports available to the public, as well as to state agencies.1
II. NOTICE OF INJURY
An injured employee asserting a workers' compensation claim must comply with certain statutory notice requirements.' 7 Specifically, the injured
employee must notify his employer or the workers' compensation carrier
within thirty days of the occurrence of injury or of the first distinct manifestation of an occupational disease. The employee must also make a claim for
compensation with the Board within one year after injury or the first distinct
manifestation of an occupational disease.' 8
9. Id.
10. This amendment will hopefully prevent situations found in cases such as Aranda v.
Insurance Co., 722 S.W.2d 755 (Tex. App.-Houston [14th Dist.] 1986, rev'd, 31 Tex. Sup. Ct.
J. 179 (March 23, 1988). In Aranda an injured employee had two employers, each having
separate workers' compensation carriers. The employee filed claims against each employer
and its carrier. The carriers were unable to agree between themselves as to which carrier was
primarily responsible, and neither carrier paid disability benefits until the claims could be
presented at a prehearing conference. Id. at 756.
11. TEX. REV. CIv. STAT. ANN. art. 8307, § 5c (Vernon Supp. 1988).
12. Id.
13. Id.
14. Id.
15. TEx. REV. CiV. STAT. ANN. art. 8307, § 3e (Vernon Supp. 1988).
16. Id.
17. DeAnda v. Home Ins. Co., 618 S.W.2d 529, 532 (Tex. 1980) (citing TEX. REV. CIV.
STAT. ANN. art. 8307, § 4a).
18. TEX. REV. CIv. STAT. ANN. art. 8307, § 4a (Vernon Supp. 1988). Prior to amendment in 1983, the Act imposed a more stringent burden upon the injured employee by requiring him to file a claim with the Board within six months of the injury or the first distinct
manifestation of an occupational disease. See TEX. REV. CIV. STAT. ANN. art. 8307, § 4a
(Vernon 1966).
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In Cadengo v. Compass Insurance Co. 19 the court discussed what constitutes a claim and who may file a claim. In Cadengo an injured employee's
physician submitted to the Board a report and bill, dated June 16, 1979,
relating to the employee's injury of March 30, 1979. The physician's report,
which the Board received on July 16, 1979, reflected the injured employee's
name, the date of injury, the name and location of the employer, the physician's diagnosis, and an itemization of the physician's services. The carrier
denied the employer's claim on the ground that the employee failed to comply with the Act's notice requirement, and the employee sued.
At trial the employee contended that the physician's report constituted his
20
claim for compensation and, therefore, was timely made under the Act.
The workers' compensation carrier contended that the report did not constitute a claim for compensation under the Act because neither the employee,
nor anyone intending to act on his behalf, personally filed the report. The
court noted that, for purposes of section 4a of the Act, a claimant need not
personally file his or her claim for compensation. 21 According to the court,
a claim satisfies the Act if it, in some measure, reflects (1) the injured employee's name; (2) any injury to the employee; (3) the nature of the injury;
22
(4) when and where the injury occurred; and (5) the employer's identity.
Generally speaking, a claimant's filing of a claim for compensation with
the Board is jurisdictional; absent such filing, the Board does not possess
jurisdiction over the claim or the carrier. 2 3 In Second Injury Trust Fund v.
Texas Employers' Insurance Association,24 however, the court carved out a
narrow exception to this general principle. The court held that when an
employee dies in the course of his employment and the workers' compensation carrier admits liability, the Board acquires jurisdiction even though the
beneficiary fails to file a claim for compensation. 2 5 In Second Injury Trust
Fund beneficiaries of a deceased employee asserted entitlement to death benefits, but did not file a notice of claim. The workers' compensation carrier
advised the Board that the carrier was liable for death benefits, but that it
had not completed the investigation of possible beneficiaries. Later, when a
dispute arose as to the beneficiaries' right to benefits, the court held that the
Act did not require the beneficiaries to file a claim for compensation since
26
the carrier acknowledged its liability.
19. 721 S.W.2d 415, 417 (Tex. App.-Corpus Christi 1986, no writ).
20. See TEX. REV. CiV. STAT. ANN. art. 8307, § 4a (Vernon 1987) (establishing time
limits for notice of injury).
21. 721 S.W.2d at 417; see Harleysville Mut. Ins. Co. v. Frierson, 455 S.W.2d 370, 373
(Tex. Civ. App.-Houston [14th Dist.] 1970, no writ).

22. Cadengo, 721 S.W.2d at 417; see also Texas Employers' Ins. Ass'n v. Garza, 675
S.W.2d 245, 248 (Tex. App.-Corpus Christi 1984), writ ref'd n.r.e per curiam, 687 S.W.2d
299 (Tex. 1985) (letter from claimant's attorney satisfied notice statute, and form filed by
claimant fourteen months later treated as amendment to original claim filed by attorney).
23. Texas Employers Ins. Ass'n v. Spann, 632 S.W.2d 906, 907 (Tex. App.-Fort Worth
1982, writ ref'd n.r.e.).
24. 719 S.W.2d 655, 657-58 (Tex. App.-El Paso 1986, no writ).

25. Id.
26. Id.
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GOOD CAUSE

In meritorious cases the Board may waive strict compliance with the notice requirements of article 8307, section 4a if the injured employee shows
good cause for failing to file timely his claim for compensation. 27 Article
8307 requires every subscriber to workers' compensation to maintain a record of all injuries that its employees sustain in the course of their employment. 28 If an injury results in an employee's absence from work for more
than one day, the subscriber must file a written report within eight days
following the employee's first absence from work. 29 If an employer has no
30
notice that an injury has occurred, no report is required.
The purpose of article 8307's reporting requirement is to limit an employer's required reports of injury to those injuries sufficiently serious and
potentially compensable. 3 1 If an employer knows of an employee's injury,
but fails to file a report of injury, article 8307 suspends the claimant's notice
requirements until the employer reports the employee's injury. 32 In Texas
Employers Insurance Association v. Jackson33 the claimant suffered a heart
attack on March 11, 1982, while at work. The employer visited the claimant
in the hospital and informed the claimant that he did not believe the injury
would be covered under workers' compensation. The employer, therefore,
did not file the required report of injury until May of 1983, after the employee advised the employer of his intention to file a claim. At trial the jury
found that the employer had notice of his employee's injury and that the
claimant had good cause for his failure to file timely. The appellate court
held that the statute of limitations for filing had not commenced against the
claim of the injured employee because the employer, despite notice of the
34
injury, failed to file the required report.
The burden rests on the claimant to show good cause for failing to file
timely his claim for compensation. 35 In order to establish good cause, the
claimant must show that he prosecuted his claim with that degree of diligence that an ordinary prudent person would have exercised under the same
or similar circumstances. 36 Whether the claimant exercised the required degree of diligence generally remains a question of fact to be determined by the
27.
28.
29.
30.

TEX. REV. CIV. STAT. ANN. art. 8307, § 4a (Vernon Supp. 1988).
Id. § 7.
Id.
Texas Employers Ins. Ass'n v. Jackson, 719 S.W.2d 245, 246 (Tex. App.-El Paso

1986, writ ref'd n.r.e.).
31. Id. (citing Lowe v. Pacific Indem. Co., 559 S.W.2d 370, 372 (Tex. Civ. App.-Dallas
1977, writ ref'd n.r.e.)).
32. TEX. REV. CIV. STAT. ANN. art. 8307, § 7a (Vernon 1987); Jackson, 719 S.W.2d at
247.
33. 719 S.W.2d 245 (Tex. App.-El Paso 1986, writ ref'd n.r.e.).
34. Id. at 247.
35. Lee v. Houston Fire & Cas. Ins. Co., 530 S.W.2d 294, 295-96 (Tex. 1975). In Lee the
claimant met the test of due diligence when he relied on assurances from his employer and the
carrier that his claim had been filed and that he need not worry about it. Id. at 296-297.
36. Id. at 296 (quoting Hawkins v. Safety Cas. Co., 146 Tex. 381, 384, 207 S.W.2d 370,
372 (1948)).
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37

One recent court decision indicates that courts are willing to construe the
prudent person test liberally. In Memorial Hospitalv. Gillis38 the court held
that an employee can establish good cause for his failure to file timely by
showing that the delay resulted from the injured employee's belief that his
injuries were not serious. 39 The claimant in Gillis suffered a respiratory injury on June 27, 1979. Her physician hospitalized her and eventually recommended giving her an extended leave of absence. Despite the claimant's one
year leave of absence, she believed that her injury was not serious and that
she would eventually resume her work. Not until June of 1980, when the
claimant's physician informed her that her condition was permanent, did she
realize her injury was serious. The claimant subsequently filed for compensation with the Board in August of 1980. In an action to determine the
claimant's right to workers' compensation, the court held that because the
claimant was unaware of the seriousness of her injury, sufficient evidence
existed to support the jury's finding of good cause for her failure to file
timely. 4°
In addition to showing that he prosecuted his claim for compensation with
the diligence of an ordinary prudent person under the same or similar circumstances, the claimant must also show that good cause for failing to
timely file his claim for compensation continued to the date of actual filing. 4'
Despite this requirement, at least one court has approved a claimant's submission of broad special issues inquiring, only whether the claimant has
shown good cause for delayed filing. 42 An issue that the claimant broadly
frames, and which the jury answers affirmatively, necessarily
implies that
43
good cause continued until the date of actual filing.
IV. NOTICE OF APPEAL
In Dallas Independent School District v. Porter" the Board entered an
award on July 6, 1983, granting death benefits to the widow of a deceased

school district employee. The school district, a self-insured worker's compensation carrier, timely filed both its notice of intent to appeal the Board's
award and its notice to sue to set aside the award. The claimant filed a
counterclaim for death benefits. In its answer the school district asserted the
affirmative defense that the claimant had not timely filed her notice of injury,
claim for compensation benefits, and suit to set aside the Board's award. As
a result of the school district's answer, the claimant nonsuited her counterclaim and moved for dismissal of the school district's suit on the grounds
37.
38.
39.
40.
41.
1975)).
42.
43.
44.

Lee, 530 S.W.2d at 296.
731 S.W.2d 692 (Tex. App.-Houston [1st Dist.] 1987, writ ref'd n.r.e.).
Id. at 696.
Id.
Id. at 697 (citing Lee v. Houston Fire & Cas. Ins. Co., 530 S.W.2d 294, 296 (Tex.
Gills, 731 S.W.2d at 697.
Id.
709 S.W.2d 642 (Tex. 1986).
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that by alleging failure to file suit timely, the school district made a judicial
admission that jurisdiction did not exist under article 8307, section 5. The
trial court granted the claimant's motion and dismissed the school district's
suit for lack of jurisdiction. The court of appeals affirmed. 45 The supreme
court reversed, holding that the court acquires jurisdiction by operation of
law once an appeal from an award of the Board is made timely to a court of
competent jurisdiction. 46 Further, the court noted that once jurisdiction is
lawfully and properly acquired, no subsequent factor or event can defeat that
47
jurisdiction.
In Tatum v. Second Injury Trust Fund4 the court considered the sufficiency of the identity of plaintiffs as a factor in conferring jurisdiction over
the appeal of a Board award. In Tatum three sisters claimed benefits for the
death of their brother. After the Board entered an award unfavorable to the
sisters, they filed a notice of appeal and later a suit, naming their deceased
brother's estate as plaintiff. The Fund specially excepted, contending that
the deceased's estate was not a proper party. The beneficiaries then
amended their petition and named each sister individually as a plaintiff. The
Fund next moved for dismissal, asserting that since the sisters had not filed
their amended petition within twenty days of notice of appeal from the
Board's award, the trial court did not have jurisdiction. The trial court dismissed the suit for want of jurisdiction, and the court of appeals affirmed. 49
The court reasoned that while a worker's dependent sisters may be beneficiaries under article 8306, section 8a,50 an estate is not a beneficiary under
the Act.5 ' The court noted that the estate was not an interested party and
could not have brought suit in place of the deceased's sisters; therefore, the
first petition naming the estate as plaintiff did not toll the applicable twenty
52
day time limitation.
V.

COURSE AND SCOPE OF EMPLOYMENT

A claimant must sustain injury in the course of his employment in order
to qualify for compensation under the Act. 53 The applicable statute explicitly states that injuries caused by acts of God, by a third person intending to
harm an employee for personal reasons, and by an employee's willful intent
to injure himself and injuries sustained while intoxicated are not sustained in
the course of employment and, consequently, are not compensable. 54 An
employee sustains an injury in the course and scope of employment if (1) the
45. Id. at 642.
46. Id. at 643. The language of the Workers Compensation Act supports this holding.
TEX. REV. CIV. STAT. ANN. art. 8307, § 5 (Vernon Supp. 1988).
47. 709 S.W.2d at 643.
48. 730 S.W.2d 351 (Tex. App.-Dallas 1987, no writ).

49. Id. at 353-54.
50. TEX. REV. CIV. STAT. ANN. art. 8306, § 8a (Vernon Supp. 1988).
51. 730 S.W.2d at 353-54.
52. Id. But see Second Injury Trust Fund v. Texas Employment Ins. Ass'n, 719 S.W.2d
655, 658 (Tex. App.-E1 Paso 1986, no writ).
53. TEX. REV. Civ. STAT. ANN. art. 8306, § 3b (Vernon 1967).
54. TEx. REV. CIv. STAT. ANN. art. 8309, § 1 (Vernon 1967).
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injury is of the kind and character that originates in the employer's work and
(2) the employee sustains the injury while engaged in or furthering his employer's business. 5 An employee's injury arises out of employment if his
56
injuries are connected causally to the conditions under which he works.
Injuries that an employee sustains in the course of employment include those
resulting from a risk or hazard necessarily, ordinarily, or reasonably inher5 7
ent in or incident to an employer's work or business.
In City of Garland v. Vasquez5" a police officer alleged that he suffered
mental injury as a result of his supervisor's denial of his promotion. The
officer argued that he was injured in the course of his employment because
he learned of his lost promotion while reviewing the assignment board, a
task specifically directed by his supervisor. The court held that, although
Vasquez was carrying out his employer's instructions, he was not injured in
the course of his employment because disappointment over a lost promotion
was not a risk incidental to his employment, and such disappointment was
not sufficiently connected with the performance of his duties. 59
Although the injury must originate in the employer's work to be compensable, an employee is entitled to benefits if injured while performing acts of a
personal nature that are reasonably required to maintain the employee's
health and comfort. 60 Courts consider personal acts compensable because
they are incidental to the employee's performance of his job duties.6' Nu62
merous cases have held injuries sustained during mealtime compensable.
In Mapp v. Maryland Casualty Corp.63 an apartment complex manager was
assaulted off the complex premises while returning from lunch. The trial
court granted summary judgment in favor of the insurance carrier on the
ground that the manager did not sustain her injury in the course of her employment. The appellate court affirmed, 64 focusing on the fact that since the
employer neither required the employee to perform any duties on her lunch
hour nor required her to even go to lunch, the injuries were not sustained in
55. City of Garland v. Vasquez, 734 S.W.2d 92, 95 (Tex. App.-Dallas 1987, writ ref'd
n.r.e.) (citing City of Austin v. Johnson, 525 S.W.2d 220, 221 (Tex. Civ. App.-Beaumont
1975, writ ref'd n.r.e.); McKim v. Commercial Standard Ins. Co., 179 S.W.2d 357, 358 (Tex.
Civ. App.-Dallas 1944, writ ref'd)).
56. Vasquez, 734 S.W.2d at 96 (citing American Gen. Ins. Co. v. Williams, 149 Tex. 1, 5,
227 S.W.2d 788, 790 (1950); Safety Casualty Co. v. Wright, 138 Tex. 492, 499, 160 S.W.2d
238, 242 (1942)).
57. Vasquez, 734 S.W.2d at 97 (citing Williams, 149 Tex. at 5, 227 S.W.2d at 790).
58. 734 S.W.2d 92 (Tex. App.-Dallas 1987, writ ref'd n.r.e.).
59. Id. at 97. But see Witty v. American Gen. Capital Distrib. Inc., 727 S.W.2d 503, 506
(rex. 1987) (claim under workers' compensation for mental anguish as result of loss of unborn
child following work-related accident).
60. Mapp v. Maryland Casualty Corp., 725 S.W.2d 516, 517 (Tex. App.-Beaumont) (citing Yeldell v. Holiday Hills Retirement & Nursing, 701 S.W.2d 243 (Tex. 1985)), rev'd, 730
S.W.2d 658 (Tex. 1987).
61. Yeldell, 701 S.W.2d at 245.
62. Shelton v. Standard Ins. Co., 389 S.W.2d 290, 294 (Tex. 1965); Texas Employment

Ins. Ass'n v. Prasek, 569 S.W.2d 545, 548 (Tex. Civ. App.-Corpus Christi 1978, writ ref'd
n.r.e.); Texas Employment Ins. Ass'n v. Davidson, 295 S.W.2d 482, 486 (Tex. Civ. App.-Fort

Worth 1956, writ ref'd n.r.e.).
63. 725 S.W.2d 516 (Tex. App.-Beaumont), rev'd, 730 S.W.2d 658 (Tex. 1987).
64. 725 S.W.2d at 518.
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the course and scope of employment. 65 The supreme court reversed, holding
that a fact issue existed as to whether the employee was acting in the course
66
and scope of her employment.
Under the "personal animosity" exception, if a third party causes harm to
an employee for personal reasons that do not relate to his employment, the
employee does not sustain injuries within the course of employment; therefore, the employee's injuries are not compensable. 67 In Nasser v. Security
Insurance Co. 68 the claimant, an assistant manager of a restaurant, was
stabbed by a customer who, after seeing his girlfriend speak with the claimant, incorrectly suspected romantic involvement. In affirming the jury verdict that the claimant sustained injury in the course of his employment, the
supreme court focused on the claimant's job duties, noting that the employer
instructed the claimant to speak with customers and that his having done so
occasioned his assault. 69 The court concluded that whenever conditions attached to the work place or incident to employment become factors in the
70
catastrophic combination, the consequent injury arises out of employment.
The personal animosity exception will not preclude compensation under
the Act when a third party injuring an employee is incapable of rational
intent or reasoning. 7 1 Without the ability to reason, a third party cannot
intend to injure an employee. 72 In Nasser, for example, the personal animosity exception did not remove the claimant's injuries from the course of his
employment because the assailant possessed no rational basis for believing
an illicit relationship existed between the claimant and the assailant's
73
girlfriend.
In North River Insurance Co. v. Purdy74 the claimant filed a claim for
injuries received when he prevented an intruder from entering a window in a
motel room where he was staying. The claimant was staying in the motel
because his employer had sent him out of town to work on a highway project. The carrier contended that the claimant was not injured while engaged
in the furtherance of his employer's business because he had left work for the
day, was not on call, and in fact was asleep when the incident occurred.
When an employee sustains an injury while traveling, the test for determining if the injury occurred during the course of employment is whether the
injury "has its origin in a risk created by the necessity of sleeping or eating
away from home."'75 In Purdy the plaintiff's job required that he perform
65. Id.
66. 730 S.W.2d 658, 659 (Tex. 1987).
67. TEX. REV. CIV. STAT. ANN. art. 8309, § 1 (Vernon 1967).

68. 704 S.W.2d 390 (Tex. App.-Houston [14th Dist.] 1986), rev'd, 724 S.W.2d 17 (Tex.
1987).
69. 724 S.W.2d 18-19.
70. Id. at 19.
71. Id.; see Petroleum Casualty Co. v. Kincaid, 93 S.W.2d 499, 501 (Tex. Civ. App.Eastland 1936, writ dism'd).
72. Nasser, 724 S.W.2d at 19.
73. Id.
74. 733 S.W.2d 630 (Tex. App.-San Antonio 1987, no writ).
75. Id. at 632-33 (quoting Shelton v. Standard Ins. Co., 389 S.W.2d 290, 293 (Tex. 1965)).
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his duties at a location distant from his home. The court noted that Texas
courts have accepted the "positional risk" test that focuses upon whether the
injury would have occurred if the conditions and obligations of employment
had not placed the claimant in harm's way. 76 Clearly the plaintiff in Purdy
would not have been in a motel that night but for his job. Since the business
of the employer required that the plaintiff stay in the motel, the risk that he
would sustain an injury while staying there was reasonably incident to the
77
conduct of his employer's business.
VI.

HEART ATTACK

In Texas Employers' Insurance Association v. Courtney78 the court considered the level of exertion necessary to establish that a particular event caused
a heart attack. On the day of his death the claimant went to his employer's
truck to retrieve a grinder from a tool box. The box was shoulder high and
its lid weighed approximately two and one-half pounds. Immediately after
raising the lid, the plaintiff collapsed from a heart attack. The plaintiff had
prior heart problems, but had not indicated that he was feeling ill prior to
the incident. The court held that lifting the tool box lid caused the plaintiff's
heart attack and, further, that the incident met the prerequisite of proof of
injury within the meaning of the Act. 79 The court noted that although raising a lid may not be viewed as great physical exertion, the requisite strain or
80
exercise may be less for someone with a pre-existing circulatory problem.
VII.

SPECIFIC INJURIES

In a recent significant decision the supreme court reversed a long line of
Texas cases that restricted compensation benefits for multiple specific injuries to that injury producing the longest period of incapacity. In Leos v.
State Employees Workers' Compensation Division8 1 the jury found that the
claimant suffered total loss of the use of both of his feet for five years. The
trial court, therefore, entered judgment for 250 weeks of accrued compensation plus lifetime benefits. The court of appeals modified the judgment and
awarded 125 weeks of compensation.8 2 The Texas Supreme Court reversed
83
based on its interpretation of article 8306, section 12 of the Act.
76. Id. at 633.
77. Id.; see also Aetna Casualty & Sur. Co. v. Oregon, 721 S.W.2d 572 (Tex. App.Austin 1986, writ ref'd n.r.e.) (plaintiff sustained injury in course of employment when he cut
hand on water glass while staying at motel).
78. 709 S.W.2d 382 (Tex. App.-El Paso 1986, writ ref'd n.r.e.).
79. Id. at 384.
80. Id.; see also Home Ins. Co. v. Banda, 736 S.W.2d 812, 815 (Tex. App.-San Antonio
1987, writ denied) (claimant fell from truck and suffered heart attack five days later); Texas
Employers' Ins. Ass'n v. Jackson, 719 S.W.2d 245, 250 (Tex. App.-El Paso 1986, writ ref'd
n.r.e.) (claimant injured in course of employment when he opened door and had heart attack).
81. 734 S.W.2d 341 (Tex. 1987).
82. Id.
83. 734 S.W.2d at 342. The statute reads:
Where the employee sustains concurrent injuries resulting in concurrent incapacities, he shall receive compensation only for the injury which produces the
longest period of incapacity; but this Section shall not affect liability for the

SOUTHWESTERN LAW JOURNAL

[Vol. 42

Prior to the Leos decision, the Texas Supreme Court had reasoned that
article 8306, section 12 restricted compensation benefits to the injury producing the longest period of incapacity and did not allow for cumulation of
benefits. 8 4 In Leos the court overruled these prior decisions and found that
for multiple specific injuries, the legislature intended to permit recovery of
cumulative benefits, not to exceed 401 weeks. 8 5 The court concluded that
the purpose of the Act was to provide compensation to the injured worker
86
for the actual incapacity suffered.
The Act provides for payment of lifetime benefits to individuals who suffer
specific types of injuries.8 7 The court considered the proper submission of
special issues in lifetime cases in Elliot v. American MotoristsInsurance Co. 88
Sections 10 and 1la of article 8306 set out six injuries that entitle a claimant
to compensation for life: (1) total and permanent loss of the sight of both
eyes; (2) the loss of both feet at or above the ankle; (3) the loss of both hands
at or above the wrist; (4) a similar loss of one hand and one foot; (5) an
injury to the spine resulting in permanent and complete paralysis of both
arms, legs, or one arm and one leg; and (6) an injury to the skull resulting in
incurable insanity and imbecility. 89 In Elliott the claimant suffered fractures
in both heels. The jury answered special issues and found that the claimant's
injury resulted in his total and permanent loss of use of both feet. The carrier contended that the claimant's injuries were not "at or above the ankle"
and that the jury issues submitted did not meet the prerequisites of article
8306, section 1la(2). The appellate court agreed and held that the legislature had specifically limited the presumption of total and permanent incapacity for loss of both feet to only those cases in which the loss was at or
above the ankle. 90 According to the Elliott court, in order to obtain a
court's presumptive finding of total and permanent disability and entitlement to lifetime benefits, the parties must submit proof and issues to the jury
that mirror the language of the statute. 9' In Elliott the impact of the claimant's failure to track the Act's language resulted in a judgment based upon
250 weeks of compensation, which represented the maximum allowable period of compensation for loss of use of each foot, instead of lifetime benefits
concurrent loss or the loss of the use thereof of more than one (1) member, for
which member compensation is provided in this schedule, compensation for specific injuries under this law shall be cumulative as to time and not concurrent.

TEX. REV. CIv. STAT. ANN. art. 8306, § 12 (Vernon Supp. 1988).
84. Leos, 734 S.W.2d at 342 (citing United States Fidelity and Guaranty Co. v. London,
379 S.W.2d 299, 302 (Tex. 1964)); Texas Employees Ins. Ass'n v. Patterson, 144 Tex. 573, 581,
192 S.W.2d 255, 259 (1946).
85. 734 S.W.2d at 342.
86. Id. at 342-43.
87. TEX. REV. CIV. STAT. ANN. art. 8306, § 10 (Vernon Supp. 1988) (total incapacity);
TEX. REV. CIV. STAT. ANN. art. 8306, § I la (Vernon 1966) (injuries constituting total and
permanent incapacity).
88. 734 S.W.2d 717 (Tex. App.-Tyler 1987, writ requested).
89. TEX. REV. CIv. STAT. ANN. art. 8306, § 10 (Vernon Supp. 1987); TEX. REV. CIV.
STAT. ANN. § 1Ia (Vernon 1966).
90. Elliott, 734 S.W.2d at 719.

91. Id.
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for the loss of use of both feet. 92
VIII.

REDUCTION IN EARNING CAPACITY

In Lozano v. Vigilant Insurance Co. 93 the court considered the effect of a
jury's inconsistent answers to special issues regarding a claimant's reduced
earning capacity. In this case the jury found that the claimant's injury was a
producing cause of his permanent partial incapacity and that the claimant's
average weekly wages during partial incapacity was $170.00. The trial court
entered judgment that the claimant take nothing since the jury found his
earnings during partial incapacity to be equal to his stipulated earnings
before the injury. The plaintiff appealed and asserted that the parties had
stipulated that prior to the injury, the plaintiff had a weekly wage earning
capacity of $170.00. Consequently, the plaintiff argued that the jury findings
of permanent partial incapacity and no reduction in earning capacity were in
conflict. The appellate court found no irreconcilable conflict in the answers,
however, and in dictum stated that "a worker's compensation claimant can
'94
be partially disabled without suffering a reduction in earning capacity."
The Texas Supreme Court affirmed, but disagreed with the lower court's
dictum.95
IX.

TOTAL AND PERMANENT INCAPACITY

In Aiken v. Texas Employers' Insurance Association 96 the court considered
the circumstances requiring its reversal of a jury finding that a party is not
totally and permanently incapacitated. In Aiken the claimant suffered severe
burns as a result of a work related fire. The claimant was off work for eight
months recuperating from his injuries, and he received worker's compensation benefits throughout his leave. The claimant later returned to work, and
in a subsequent action to determine his continuing disability, the jury found
that he suffered no incapacity after that date.
The claimant appealed, and the court focused on the evidence that the
claimant presented at trial concerning the severity of his injuries. The court
was particularly impressed with the claimant's graphic display of his injuries
contained in the video tapes and photographs that he presented at trial. The
court noted that "pink and purple worm-like contractures" laced the claimant's arm, preventing a full range of motion, and that the back of his legs
possessed the appearance of "melted and charred cellophane. '97 The insur92. Id. at 720.
93. 714 S.W.2d 393 (Tex. App.-Corpus Christi), writ ref'd n&r.e. per curiam, 721 S.W.2d

285 (Tex. 1986).
94. 714 S.W.2d at 394.
95. 721 S.W.2d 285 (Tex. 1986). The supreme court concluded that when a jury is instructed that partial incapacity exists when a worker is able to perform part of his usual tasks,
but his earning capacity is decreased, a fatal conflict exists between findings of partial incapacity and earning capacity during partial incapacity equal to or greater than pre-injury wage. Id.
at 286.
96. 737 S.W.2d 143 (Tex. App.-Eastland 1987, no writ).
97. Id. at 146.
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ance carrier presented evidence that after the plaintiff returned to work, he
made more money than before the injury and satisfactorily performed all of
his duties. Further, the carrier argued that the jury found that the claimant
only suffered partial incapacity up to the time he returned to work. The
court remanded for a new trial and stated that "other than for the specific
job for which he has been hired, his employability and earning capacity are
'98
greatly reduced."
X.

PREJUDGMENT INTEREST

In Cavnar v. Quality Control Parking, Inc. 99 the Texas Supreme Court
considered whether a plaintiff is entitled to prejudgment interest on various
damage awards in personal injury cases. In Standard Fire Insurance Company v. Morgan 100 an appellate court extended the reasoning of Cavnar to a
workers' compensation case and held that a plaintiff is entitled to prejudgment interest on unpaid medical expenses that result from a work-related
injury.' 01 The Texas Supreme Court, however, reversed and held that the
appellate court's reliance on Cavnar was misplaced in a worker's compensation case. 102 The court held that the Act allows prejudgment interest only
on past due weekly compensation benefits, and not on past due medical
expenses. 103
XI.

WRONGFUL DISCHARGE

The Act protects claimants who have filed a compensation claim, hired an
attorney to represent them in the claim, testified or are about to testify in a
compensation proceeding, or have instituted in good faith any proceeding
under the Compensation Act.' ° 4 If an employer violates section 1 of the Act
by discriminating against the employee, the employer becomes liable for
"reasonable damages suffered" by the employee. 10 5 In Azar Nut Co. v.
Caille 10 6 the Texas Supreme Court determined what damages a jury can
award a claimant on a claim for wrongful discharge under the Act. The
claimant in Azar suffered a head injury at work. After the claimant filed a
claim with the Board, the employer became more and more disgruntled with
the claimant and eventually terminated her employment. At trial the president of the company testified that he believed that the claimant's claim was
98. Id.; see also Charter Oak Fire Ins. Co. v. Levine, 736 S.W.2d 931 (Tex. App.-Beaumont 1987, writ requested) (evidence supported finding of total incapacity of pipe fitter who
injured back); Home Ins. Co. v. Banda, 736 S.W.2d 812 (Tex. App.-San Antonio 1987, writ
requested) (definition of total incapacity does not require that person be reduced to complete
helplessness).

99. 696 S.W.2d 549, 554 (Tex. 1985).
100. 718 S.W.2d 880 (Tex. App.-Beaumont 1986), rev'd in part, 745 S.W.2d 310 (Tex.
1987).
101. 718 S.W.2d at 882.
102. 745 S.W.2d at 313.

103.
104.
105.
106.

Id.
TEX. REV. CIv. STAT. ANN. art. 8307c, § 1 (Vernon Supp. 1988).
Id. § 2 (Vernon Supp. 1988).
734 S.W.2d 667 (Tex. 1987).
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false and that he refused to employ anyone who filed a false claim. The jury
found that the employer had acted willfully and maliciously in discharging
the plaintiff and awarded $175,000.00 in punitive damages. The Texas
Supreme Court affirmed the award of punitive damages.10 7 The court reasoned that punitive damages were included in "reasonable damages suffered
by an employee" and that the exclusion of punitive damages would contradict the legislative intent.10 8 The court concluded that public policy favored
exemplary damages because the threat of punitive damages is more likely to
restrain bad faith employers from wrongfully terminating employees involved in workers' compensation claims. ° 9
In Ruiz v. Miller Curtain Co. 110 the employer moved to dismiss a claimant's wrongful discharge case on grounds that the National Labor Relation
Act preempted the case. The trial court granted the motion on the basis that
it was without jurisdiction, and the court of appeals affirmed."' The Texas
Supreme Court noted that in order for federal law to preempt a discharge
case the case must fall under the provisions of the National Labor Relations
Act that protect a worker's right to engage in activities associated with collective bargaining. 1 2 In Ruiz the claimant was not involved in a labor
union, and no collective bargaining agreement existed between the employer
and the employees. The supreme court reasoned that the claimant's wrongful discharge action would be preempted only if the filing of a workers' compensation claim was a type of conduct that federal law protected." 3 The
court, reversing and finding no preemption, held that the filing of a worker's
compensation claim did not involve labor unions or collective bargaining
activities and was not the type of conduct contemplated by the National
14
Labor Relation Act.'
In Bonner v. Fleming, Inc.' ' an appellate court considered and approved
an extension of Ruiz. Unlike Ruiz, however, a collective bargaining agreement providing for grievance and arbitration procedures protected the
claimant in Bonner. The employer asserted that the claimant's failure to
avail himself of the grievance and arbitration procedures precluded his discharge claim. The court rejected the employer's argument and held that
unless the claimant actually filed a grievance and obtained a final decision
through the collective bargaining agreement, the employee was not pre16
cluded from filing a wrongful discharge claim under article 8307(c).
107.
108.
109.
110.
111.
112.
113.
114.
115.
116.

Id. at 669.
Id.
Id.
686 S.W.2d 671 (Tex. App.-San Antonio), rev'd, 702 S.W.2d 183 (Tex. 1985).
686 S.W.2d at 675.
702 S.W.2d at 185; see 29 U.S.C. §§ 157-158 (1982).
702 S.W.2d at 185.
Id. at 185-86.
734 S.W.2d 764 (Tex. App.-Fort Worth 1987, writ requested).
Id. at 765-66.
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GROSS NEGLIGENCE

The Workers' Compensation Act is the exclusive remedy for work-related
injuries,1 17 with the exception of cases of gross negligence, which fall under
article 8306, section 5.118 In a wrongful death case involving gross negligence, survivors may recover exemplary damages against the employer of
the decedent.1 19 The heirs can bring a gross negligence death case against
the employer only if the worker's death constituted a homicide resulting
or0
from the willful act or omission or gross negligence of any person, firm 12
corporation from the employer of such employee at the time of the death.
The purpose of article 8306, section 5 was to recognize that the Act could
not bar a recovery that the Texas Constitution had specifically
12 1
recognized.
In Cortez v. Soloco Inc.122 the parents of an employee killed on the job
sought exemplary damages from the employer. The court rejected the claim,
noting that neither the Act nor the Constitution recognized parents as per23
sons possessing a cause of action against an employer for gross negligence.1
The parents attempted to circumvent this bar to recovery by claiming that
they could pursue a cause of action under the survival statute. 124 The court
also denied this claim and stated that "the survival statute did not create a
new cause of action, but kept alive the cause of action the deceased might
he survived, could not have sued
have had." 125 Since the plaintiff's son, had
126
his employer, neither could his parents.
In Vargas v. Diamond Shamrock 127 an employee's parents sued the employer for the wrongful death of their daughter. The plaintiffs sought to
avoid the result of Cortez by alleging a cause of action for intentional injury
that would have removed their case from the exclusivity of the Act. 128 The
court rejected this argument and held that an injury caused by willful negligence or even willful gross negligence was not the type of intentional injury
that would avoid the exclusivity of the Act. 129 The court concluded that an
117. TEX. REV. CIv. STAT. ANN. art. 8306, § 3 (Vernon Supp. 1988) (exclusiveness of
remedy).
118. TEX. REV. CIv. STAT. ANN art. 8306, § 5 (Vernon 1966) (expressly exempting punitive damages from purview of exclusive remedy bar).

119. Id.

120. Id. This language originates in the Texas Constitution. See TEX. CONST. art. XVI,
§ 26.
121. Cortez v. Soloco, Inc., 721 S.W.2d 519, 520 (Tex. App.-Corpus Christi 1986, writ
ref'd n.r.e.).
122. Id.
123. Id. at 520; see also Glisson v. General Cinema Corp., 713 S.W.2d 694 (Tex. App.Dallas 1986, writ ref'd n.r.e.) (parents not within class of beneficiaries entitled to recover exemplary damages under Act).
124. See TEX. CIv. PRAC. & REM. CODE ANN. § 71.021 (Vernon Supp. 1988).

125. 721 S.W.2d at 520 (quoting Hofner v. Lavender, 679 S.W.2d 470, 476 (Tex. 1984)).
126. 721 S.W.2d at 520.
127. 732 S.W.2d 756 (Tex. App.-Corpus Christi 1987, no writ).
128. See also Castleberry v. Goolsby Bldg. Corp., 608 S.W.2d 763, 765 (Tex. Civ. App.Corpus Christi 1980), aff'd, 617 S.W.2d 665, 666 (Tex. 1981) (allegation of willful negligence
insufficient to constitute "intentional injury" within meaning of article 8306, section 5).
129. Vargas, 732 S.W.2d at 757.

WORKERS' COMPENSATION

19881

employer's intentional failure to provide a safe workplace is not an intentional tort so as to create a cause of action separate from the Act, unless the
1 30
employer believes his conduct is substantially certain to cause the injury.
The Texas Supreme Court's decision in Wright v. Gifford-Hill & Co.,
Inc. 131 alters the type of damage issues submitted in a case brought by the
heirs of a worker whose death results from the gross negligence of his employer. In Wright a deceased worker's spouse brought a gross negligence
claim against the employer. The employer requested the court to submit to
the jury issues on gross negligence, proximate cause, actual damages, and
exemplary damages. The trial court refused to submit any actual damage
issues. The jury made favorable findings on the issues of gross negligence
and proximate cause and awarded exemplary damages, but the trial court
rendered judgment non obstante vendicto in favor of the employer. The
court of appeals concurred and held that the plaintiff's failure to obtain jury
findings on the existence and the amount of actual damages precluded her
from recovering exemplary damages. 132 The court of appeals based its decision on a 1934 supreme court decision styled Fort Worth Elevators v. Russell, 133 in which the supreme court held that a court could not hold an
employer liable for exemplary damages resulting from gross negligence unless the plaintiff was shown to have suffered actual damages. 134 The Texas
Supreme Court in Wright held that this requirement of submitting actual
damages in a gross negligence case was "archaic and unnecessary. "135
In a gross negligence case the plaintiff cannot recover actual damages
from the employer because article 8306, section 5 precludes the recovery of
damages; 136 thus, the plaintiff can recover only punitive damages.' 3 7 The
court, therefore, held that since questions of ordinary negligence and actual
damages are not involved in an action to recover exemplary damages, the
jury wastes time and effort when required to make findings on these issues. 13 The court's holding in Wright reverses that portion of the Fort
Worth Elevator case requiring findings on the amount of actual damages in
order to recover exemplary damages in a case under article 8306, section
5.139

XIII.

SUBROGATION

Whenever a plaintiff files a third party case, the worker's compensation
carrier has a right to recoup any benefits paid to the plaintiff.140 Two issues
arise that determine the recovery of both the plaintiff and the worker's com130. Id.
131.
132.
133.
134.
135.
136.
137.

705
705
123
123
725
Id.
Id.

S.W.2d 868 (Tex. App.-Waco 1986), rev'd, 725 S.W.2d 712 (Tex. 1987).
S.W.2d at 870.
Tex. 128, 149, 70 S.W.2d 397 (1934).
Tex. at 149-150, 70 S.W.2d at 409.
S.W.2d at 714.

138. Id.
139. Id.
140. TEX. REV. CIV. STAT. ANN. art. 8307, § 6a (Vernon Supp. 1988).
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pensation carrier: (1) the amount of the subrogation interest; and (2) the
plaintiff's attorney's right to obtain a fee out of this subrogation interest. 141
In Chambers v. Texas Employers Insurance Association 142 the court determined that when attorneys actively represent both plaintiff and intervenor,
the trial court must award at least some portion of the attorney's fee to the
plaintiff's representative. 14 3 The court will scrutinize the level of both interdivision of the
venor and plaintiff's counsel's activities and determine the
144
fees according to the level of each parties' participation.
Once the court addresses the question of how to divide the money, the
court must determine the carrier's subrogation interest. In Chambers the
court found that article 8307, section 6(a) benefits the carrier in two ways.
First, the carrier is entitled to reimbursement for any past benefits or medical expenses the carrier has paid to the claimant. Second, the carrier may
treat any amount that exceeds those past benefits as a credit or advance
against any continuing obligation to pay future medical expenses.' 4 5 The
Chambers decision establishes the proposition that attorney's fees under article 8307, section 6(a) should be paid out of a subrogation interest that includes past disability payments, past medical payments, and probable future
medical payments. 146

One court recently extended the Chambers doctrine. In Ischy v. Twin City
Fire Insurance Co.' 47 the plaintiff's husband died in an airplane crash while

on the job. A surviving spouse may receive workers' compensation death
benefits for life or until remarriage. 14 8 The plaintiff in Ischy had drawn
$12,534.00 in death benefits at the time she settled her third party case for
her husband's death. The third party settlement was so large that it extinguished the compensation carrier's obligation to pay the plaintiff future
death benefits. The plaintiff's attorney demanded attorney's fees of onethird of the total of past benefits paid and the present cash value of the future
benefits that the carrier was relieved of paying as a result of the third party
settlement. Relying on Chambers, the court reasoned that the "true value to
the carrier of its subrogation interest is its cash reimbursement plus those
future amounts for which it has been relieved of liability."' 49 The carrier
contended that the court could not determine the future benefits with reasonable certainty. The court disagreed and stated that "[fluture death benefits are no more speculative than future medical benefits."' 50 The decision's
result extinguished the carrier's original subrogation claim of $12,574.00 by
its debt to the plaintiff's attorney for a one-third fee of the value of past and
141. Chambers v. Texas Employers Ins. Ass'n, 693 S.W.2d 648, 649 (Tex. App.-Dallas
1985, writ ref'd n.r.e.).
142. Id.
143. Id. at 649.
144. Id. at 651.
145. Id. at 650.
146. Id.
147. 718 S.W.2d 885 (Tex. App.-Austin 1986, writ ref'd n.r.e.).
148. Stott v. Texas Employers Ins. Ass'n, 645 S.W.2d 778, 779 (Tex. 1983).
149. Ischy, 718 S.W.2d at 887.

150. Id.
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future benefits of $87,179.49.151
XIV.

GOOD FAITH AND FAIR DEALING

In the landmark case of Aetna Casualty and Surety Co. v. Marshall'5 2 the
court held that when an insurance carrier violates the open medical provision of a workers' compensation settlement agreement, a cause of action lies
against that carrier under the provisions of article 21.21 of the Texas Insurance Code.' 53 Basing its decision on the provisions dealing with unfair insurance practices, the supreme court declined to determine whether an
insurance carrier owes a duty of good faith and fair dealing to a worker's
compensation claimant in complying with the terms of a compromise settle54
ment agreement.'
In Marshall the claimant's settlement with the carrier included a provision
for the carrier's payment of the claimant's future medical expenses for five
years. Immediately after the settlement, the carrier delayed payment of
medical bills, refused reimbursement for prescriptions, and refused to permit
the claimant to obtain recommended medical treatment. The claimant filed
suit alleging that the carrier breached its duty of good faith and fair dealing
and engaged in conduct prohibited by the Insurance Code and the Texas
Business and Commerce Code.'"5 Marshall recovered $355.00 for unpaid
medical expenses and $30,000.00 for past mental anguish, which when trebled resulted in a total judgment of $91,065.00.
A claimant's cause of action for unpaid medical expenses is not limited to
the remedy provided under the Insurance Code.' 5 6 Article 21.21 of the Insurance Code clearly provides a claimant with a cause of action for injuries
sustained by reason of an insurance carrier's misrepresentations as to coverage and benefits, as provided by section 17.46 of the Business and Commerce
Code. 1 7 In Aranda v. Insurance Co. of North America, 158 however, a predecessor to Marshall, the appellate court held that (1) workers' compensation
carriers do not possess a duty of good faith and fair dealing with respect to
denial of claims for compensation; (2) workers' compensation claimants'
remedies against compensation carriers are limited to those legislatively provided in the Act; and (3) workers' compensation claimants do not have a
cause of action against carriers for duress, mental anguish, emotional dis151. Id. at 888; see also Vanguard Ins. Co. v. Humphrey, 729 S.W.2d 344, 347 (Tex.
App.-Houston (14th Dist.] 1987, writ ref'd n.r.e.) (attorney's fees allowable out of carrier's
subrogation recovery payable by carrier).
152. 724 S.W.2d 770 (Tex. 1987).
153. Id. at 772; see TEX. INS. CODE ANN. art. 21.21 (Vernon 1981 & 1988 Supp.).
154. Id.
155. See TEX. INS. CODE ANN. art. 21.21, § 16 (Vernon Supp. 1988); TEXAS Bus. & COM.
CODE ANN. § 17.46 (Vernon Supp. 1987).

156. TEX. REV. CIv. STAT. ANN. art. 8307, § 5a (Vernon Supp. 1988) (limiting damages to
unpaid medical expenses, attorney's fees, and a 12% penalty imposed on amount of compensation recovered).
157. Marshall,724 S.W.2d at 772; TEX. Bus. & COM. CODE ANN. § 17.46 (Vernon 1987).
158. 722 S.W.2d 755 (Tex. App.-Houston [14th Dist.] 1986), rev'd, 31 Tex. Sup. Ct. J.
279 (Mar. 23, 1988).
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tress, and violations of the Industrial Accident Board Rules.1 59 In Aranda
the claimant sustained a work-related injury while working for two employers. Neither carrier initiated payment of compensation benefits because they
were unable to agree which carrier bore primary responsibility for Aranda's
injuries. Aranda sued both carriers and alleged breach of a duty of good
faith and fair dealing, violation of duties created by the Industrial Accident
Board, and intentional infliction of duress and emotional distress. The court
held that Aranda did not state a cause of action against the workers' compensation carriers and expressly declined to extend a duty of good faith and
fair dealing to carriers. 6° The court instead limited the remedies against
161
carriers to those expressly provided in the Workers' Compensation Act.
The Texas Supreme Court reversed, holding that a workers' compensation
claimant may seek damages for the insurance carrier's breach of a duty of
good faith and fair dealing.' 62 In Arnold v. National County Mutual Fire
Insurance Co. ' 63 the court specifically recognized the duty of an insurer to
deal fairly and in good faith with the insured because of the disparity of
bargaining power and the insurer's exclusive control over processing of
claims.164 The Aranda court noted that the relationship created by the contract between a compensation carrier and an employee is the same type of
special relationship created by other insurance contracts. 165 The injured employee is dependent on the carrier, and since the Workers' Compensation
Act does not provide immediate relief, a carrier's arbitrary decision to refuse
to pay a valid claim or to delay payment leaves the injured employee without
immediate recourse.' 66 The court held that a Workers' Compensation Act
carrier has a duty to deal fairly and in good faith with injured employees in
the processing of compensation claims.' 67 Further, the court created a test
for establishing a cause of action for breach of this duty. The injured employee must show: (1) the carrier had no reasonable basis for denying the
benefits; (2) the carrier knew or should have known that there was not a
reasonable basis for denying the claim or delaying payment of the claim;
(3) the carrier's lack of good faith, separate and independent from the original job-related injury, proximately caused damages; and (4) that he sustained
6
damages as a result of the carrier's action.'
The court also held in Aranda that the exclusivity provisions of the Workers' Compensation Act do not preclude an employee's action against a carrier for breach of the duty of good faith and fair dealing or intentional
159.
160.
161.
162.
163.

722 S.W.2d at 757-59.
Id. at 758.
Id.
31 Tex. Sup. Ct. J. 279, 280 (Mar. 23, 1988).
725 S.W.2d 165 (Tex. 1987).
164. Id. at 167.

165. Aranda, 31 Tex. Sup. Ct. J. at 281.
166. Id.

167. Id. The court expressly disapproved of appellate decisions rejecting this duty, such as
Fidelity & Casualty Co. of New York v. Shubert, 646 S.W.2d 270 (Tex. App.-Tyler 1983,
writ ref'd n.r.e.) and Cantu v. Western Fire & Casualty Ins. Co. Ltd., 716 S.W.2d 737 (Tex.
App.-Corpus Christi 1986, no writ).

168. Aranda, 31 Tex. Sup. Ct. J. at 283.
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misconduct in the processing of claims. 169 The Act provides that its remedies are exclusive only if the injury complained of is a personal injury sustained in the course of employment. 170 The exclusivity provision cannot
shield carriers from tort liability for claims such as breach of the duty 17of1
good faith and fair dealing, which are not based on a job-related injury.
Finally, the court held that ordinary tort damages, including exemplary
cardamages, are recoverable in an action against a workers' compensation
72
dealing.1
fair
and
faith
good
of
duty
its
of
breach
for
rier

169.
170.
171.
172.

Id. at 282.
TEX. REv. Civ. STAT. ANN. art. 8306, § 3 (Vernon Supp. 1988).
Aranda, 31 Tex. Sup. Ct. J. at 282.
Id.

